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LEE, P.J., FOR THE COURT:
FACTS AND PROCEDURAL HISTORY
11. Stanley Starks was terminated from his employment as a canine officer with the Fayette Police
Department on July 17, 2001, for “conduct unbecoming an officer.” While on the police force, Starks's
immediate supervisor was Lee Nichaols, the Fayette Police Department’s chief of police. On May 22,
2001, Nichols, Starks, and two other officers were preparing to conduct a drug raid on an apartment

occupied by Lenice Wington.  Winston was employed as the dispatcher for the Alcorn State University

police department.



92. Prior to the raid, Starks called Winstonand informed her that the police were planning to raid her
gpartment. Winston tel ephoned her apartment and told her boyfriend that the police were on their way and
that he should leave the premisesimmediately. No one was present a Winston's gpartment at the time of
theraid.

13. Wingtoninformed her supervisor, Chief Bernadette Wilson, and aco-worker, Bud Williams, about
Starks s cal. Wilson and Williams caled Chief Nichols and informed him that Starks had given Winston
improper notice of the drug raid. Nichols questioned Winston about the information supplied by Wilson
and Williams, and dthough sheiinitidly denied receiving information about the raid from Starks, Winston
confessed that Starks had called her and informed her of the raid.

14. Starks has cons gtently denied these accusations.

5. As a reault of this conduct, Nichols terminated Starks from employment with the police force,
effective June 8, 2001. On July 17, 2001, Fayette Mayor Rogers King and the board of adermen (the
Board) upheld Starks s termination.

T6. OnJanuary 3, 2003, Starksfiled suit againgt the City of Fayette (the City), Mayor King, the Board,
Lenice Wington and various John Does. On April 19, 2003, the City, King, and the Board filed amotion
for summary judgment. Starks had origindly dleged nine dams in his complaint, including clams for
termination/suspension in violation of public policy (count 11.); defamation (count V.); civil conspiracy
(count V1.); and unpaid compensation (count V11.); however, in his response to the motion for summary
judgment, Starks withdrew these claims, leaving clams of wrongful termination/suspension (count 1.);
breachof the duty of good faithand fair deding (count 111.); intentiond infliction of emotiond distress(count
IV.); denid of property interest without due process of law (count V111.); and aclam seeking injunctive

relief (count 1X.). Thetrid court granted the motion asto counts|., I11., 1V., VIII.and IX. Itisfromthis



rulingthat Starks now appeal's, arguing two pointsof error: (1) thetrid court gpplied the holding of Bobbitt
v. The Orchard, Ltd., 603 So. 2d 356 (Miss. 1992), too narrowly, therefore erroneoudy granting
summary judgment as to counts 1., 111., VII. and IX; and (2) the trid court erred in granting summary
judgment asto the intentiond infliction of emotiond disressclam V.
17. Finding no error, we afirm.

STANDARD OF REVIEW
118. This Court conductsade novo review of orders granting or denying summeary judgment and looks
at dl the evidentiary matters before it--admissons in pleadings, answers to interrogatories, depositions,
affidavits, etc. Leev. Golden Triangle Planning & Dev. Dist., Inc., 797 So. 2d 845, 847 (15) (Miss.
2001) (ating Aetna Cas. and Surety Co. v. Berry, 669 So. 2d 56, 70 (Miss. 1996)). The evidence mugt
be viewed in the light most favorable to the party against whom the motion has been made. Id. If there
isno genuine issue of materid fact and the moving party isentitled to judgment as amatter of law, summary
judgment should be granted inthe moving party'sfavor. Id. (ctingCothernv. Vickers, Inc., 759 So. 2d
1241, 1245 (15) (Miss. 2000); Brown v. Credit Ctr., Inc., 444 So. 2d 358, 362 (Miss. 1983)).

APPLICABLE LAW

T9. Missassppi has followed the employment-at-will doctrine since 1858. Coleman v. Mississippi
Employment Sec. Comm'n, 662 So. 2d 626, 628 (Miss. 1995). This common-law doctrine provides
that, in the absence of an employment contract or where the contract does not spedfy the term of the
employment, either party may terminate the employment relationship at-will. Perryv. Sears, Roebuck &
Co., 508 So. 2d 1086, 1088 (Miss. 1987).
110.  Anexceptionto thisdoctrine was created by our supreme court inBobbitt v. Orchard, Ltd., 603

S0. 2d 356, 361 (Miss. 1992). In Bobbitt, the supreme court hdd that by promulgating an employees



handbook, an employer may create contractual obligations on its part that override the a-will doctrine.
McCrory v. Wal Mart Sores, Inc., 755 So. 2d 1141, 1143 (118) (Miss. Ct. App. 1999).
11. The City of Fayette has been a code charter city since November of 1909. Charter Book 2 p.
190. Because the City utilizes the default charter provided in the code in lieu of creating its own charter,
we mug consider the provisons of Mississppi Code Annotated Section 21-3-5 (Rev. 2001) which
provides, in pertinent part, asfollows:

[T]he mayor and board of aldermen of dl municipditiesoperating under this chapter shdl

have the power and authority to appoint a street commissioner, and such other officersand

employees as may be necessary, and to prescribe the duties and fix the compensation of

adl such officers and employees. All officers and employees so gppointed shdl hald office

at the pleasure of the governing authorities and may be discharged by such governing

authorities a any time, either with or without cause.
We note that Starks has limited his appedl to thetrid court's gpplication of Bobbitt in finding that Starks
was an a-will employee, and that he only addresses this section in hisreply brief.

DISCUSSION OF ISSUES

l. DID THE LOWER COURT ERR BY INTERPRETING BOBBITT TOO NARROWLY ?
12. Starksarguesthat under Bobbitt, in the absence of a disclamer informing the employee thet the
a-will rdaionship has not been dtered, an employer is obligated to abide by the express policies and
procedures for disciplining employees as st forth in the City of Fayette' semployee handbook. King, the
Board and the City argue that Mississppi Code Annotated Section 21-3-5 controls, therefore, Starkswas
an employee at-will. King, the Board and the City further argue that Bobbitt does not apply; however, if
it did apply it provides that an employer cannot terminate an employee for a particular offense if the
employee handbook provides that the offense shal be punished by less severe discipline.

113.  Inrulingonthe motionfor summary judgment, the trial judge acknowledged that under Mississippi

Code Annotated Section 21-3-5, Starks was an at-will employee; however, the trial judge proceeded to



diginguish Bobbitt from Starks' s daims, writing, “Unlike in Bobbitt, the infraction in this caseisonein
which termination was dlowed for under the policies established inthe employment manud. The Bobbitt
court’ sholdingwasthat the manua created an obligationonthe part of the employer to followitsprovisons
in reprimanding, sugpending or discharging an employee for infractions specificaly covered therein.”
114. We agree that Mississppi Code Annotated Section 21-3-5 controls. Furthermore even if the
holding in Bobbitt served to dter the effect of Section 21-3-5, it is of no avall to Starks, for the manua
promulgated by the City fdls short of the regulaions in Bobbitt which were later described as"a detailed
hierarchica scheme of potentia offenses an employee might commit together witha concretedisciplineplan
for deding with such offenses” McCrory, 755 So. 2d at 1143 (19).

A. Mississippi Code Annotated Section 21-3-5
15. Thecaseof Shelton v. Town of Hickory Flat, 724 So. 2d 1075 (Miss. Ct. App. 1998), is not
directly on point because the Town of Hickory Flat did not have an employee manud; neverthdess, the
case is hepful in our review of this issue. Shelton was hired to work in the Hickory Hat maintenance
department, but was terminated some four yearslater. This Court ruled, that as an employee appointed
by the mayor and the board of ddermen, under Mississippi Code Annotated Section21-3-5, Sheltoncould
be terminated at any time with or without cause. 1d. at 1076 (17).
116. The Ffth Circuit reviewed asmilar issue inaauit brought by aformer city police officer agang his
employer in McMillian v. City of Hazlehurst, 620 F.2d 484 (5th Cir. 1980). The City had adopted a
city ordinance containing Sxteen rules regarding police conduct. The find rule provided that any member
of the department found guilty of violaing the rules and regulaions would be “subject to reprimand,
suspensionor dismissa.” Id. at 485. McMillan contended that the City’ s adoption of the ruleslimited the

City’ sright to terminate employees for violations of the rules. The FifthCircuit decided that the language



of the rules did not to change the officer’ s employment at-will status under Mississippi Code Annotated
Section 21-3-5, thus McMillan did not have a protected property right in his employment.
17.  Our Attorney Generd cited McMillan in an opinion from that office questioning whether police
officersare a-will employees or whether they have aprotected property interestinther employment. The
opinionconcluded that “where amunicpdity adopts aforma personne manua whichaddresses dismissd
procedures, anemployee may acquire a property right in hisemployment. Such adetermination is left to
acourt of competent jurisdiction.” Miss. AG. Op., Dondd, (July 25, 1997).
118.  Although the employee handbook issued by the City of Fayetteis more complex than the Sxteen
rulesenumerated inMcMillan, wefind that Mississippi Code Annotated Section21-3-5 gpplies. Nothing
in the manua indicates that it was desgned to adjust the at-will status of employees such as Starks.
Additiondly, evenif the manua could be interpreted as a city ordinance attempting to ater the status of city
employees, when there is a conflict between amunicipa ordinance and a state statute, the statute must
preval. Jordanv. Smith, 669 So. 2d 752, 758 (Miss. 1996) (citing Hattiesburg FirefightersLocal 184
v. City of Hattiesburg, 263 So. 2d 767, 769 (Miss. 1972)). Thus, the City lacks the authority to dter
the at-will employment design established in Section 21-3-5.

B. The Application of Bobbitt
119. Assuming that the City could undertake to dter the at-will relationship, we next consder Bobbitt
and itsimplications on the case sub judice.
920. The Bobbitt court specificaly held asfollows.

[W]henanemployer publishesand disseminatestoitsemployeesamanud setting forththe

proceedings whichwill be followed inevent of anemployees infraction of rules, and there

is nothing in the employment contract to the contrary, then the employer will be required

to fallow its own manud in discplining or discharging employees for infractions or
misconduct specificaly covered by the manud.



Bobhitt, 603 So. 2d at 357.
921.  In Bobbitt, the employee was fired for “insubordinetion” after an exchange with The Orchard's
executive director over a minor problem in sarving lunch. 1d. at 358. The Orchard’ s employee manud
ddineated ten minor offenses and the corresponding punishments, sSixteen mgor offenses and the
corresponding discipling and ten “intolerable’ offenses which would result in immediate temporary
suspension until the offense could be reviewed by the gppropriate authorities.
922.  Thehandbook further provided that “[d]ismissa without notice or severance pay isthe pendty for
anintolerable Offense.” 1d. at 360. Insubordination waslisted asamgor offense. Commission of thefirst
magjor offense required counsding and a formd written warning to be signed by the employee and the
department head. It was not until a violation of a third mgor offense that the employee could be
terminated. The court opined:

We hold in this case that because the manua was givento al employees, it became a part

of the contract. It did not givetheemployees*“tenure,” or create aright to employment for

any definite length of time, but it did create an obligation on the part of The Orchard to

fallowitsprovisons inreprimanding, suspending or discharging anemployeefor infractions

specificaly covered therein.
Id. at 361.
123.  The rigorous disciplinary plan in Bobbitt contrasts with the provisions in the City’s employee
manud inthe case sub judice. Section IX.B.1. of the manud providesthe following definition of discipline:
“For purposes of this procedure, discipline refers to written warning or written reprimand, suspension
without pay, demotion, or dismissa depending on the seriousness of the problem and incidence of prior
violations”

24.  Minor infractions are discussed in section 1X.B.2. of the manud.



Minor infractions are the type of behavior that does not generally require severe
disciplinary action but if continued may lead to suspension or termination. For example:
a Weasdting time, loitering or being away from assigned working place for
long periods of time without good reason.
b. Absence from work for one (1) day without permisson, notification or
adequate explanation.
C. Repesated tardiness

125. Themanua discusses mgor infractionsin IX.B.3.

Major infractions arethetypesof behavior that may result insevere disciplinary actionsuch
as sugpension or termination, expecialy [sc] if repested.
a Unreasonable refusd to carry out a specific order or ingtructionissued by
supervisor or department head.
b. Thievery from felow workers, the city, or other [Sc] on City property.
C. Violation of posted city regulations concerning any city policy.
d. Omissionof pertinent facts or fasfying personne or other recordsduring

or after time of employment.

e Habitual tardiness or absenteeiam after afirs warning and failureto give
notice

f. Failure to comply with the city’s current policies and procedures.

s} Use of intoxicating beverages or drugs of any kind while on duty or
reporting to work while intoxicated.

InsectionX.B.4. the manud outlineswhat steps “ should” betakeninthe event a department head believes
that the actions of an employee under his supervison judify disciplinary action. Section IX.B.5. outlines
the warnings and pendtiesthat “may” result fromthe commisson of mgor and minor infractions, dthough
“in any particular case the penalty may be greater[.]” Section 1X.B.7. outlines the City’s termination
procedure.

126. We agree with the trid court that Bobbitt does not extend to the case sub judice. Unlike the
manud in Bobhitt, the City’ smanua provides examples of infractions, dong with punishmentsthat “ may”

result fromsuchinfractions. Wefind that the manua did not change Starks s status asan at-will employee.



927.  This decison comports with a Smilar case addressed by our federa court in Relliford v. Holly
Sorings, Mississippi, No. 1:93CV113-B-A. (N.D. Miss. 1995). Relliford was employed by the City of
Hally Sorings as a police officer.  Amidst accusations of impropriety, Reliford’s employment was
terminated. Rdliford filed suit againg the City and other defendants. Citing Bobbitt, Reliford argued that
by promulgating a manua which contained certain disciplinary and termination procedures, the City had
adopted a policy of terminating itsemployees only for cause. Finding that the manud was not anexdusive
liging of disciplinary rules, the court opined “that the manud inthe ingant cause does not confer alegitimate
clam of entitlement in continued employment.” 1d.

928.  The City of Fayette’ smanud did not adjust Starks' sstatus as an a-will employee under Mississppi
Code Annotated Section 21-3-5, and we decline to extend our supreme court’s ruling in Bobbitt to
encompass such an interpretation. Thisissue is without merit.

1. WAS SUMMARY JUDGMENT PROPER REGARDING STARKS SCLAIMS FOR
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS?

129. Topreval inadamfor intentiond infliction of emotiond distress, the aleged conduct must be so
outrageous in character and so extreme in degree as to go beyond dl possible bounds of decency.
Diamondhead Country Club and Property Owners Ass' n., Inc. v. Montjoy, 820 So. 2d 676, 684
(T21) (Miss. Ct. App. 2000). A claim for intentiond infliction of emotiona distress will not ordinarily lie
for mere employment disputes. Lee, 797 So. 2d at 850 (124) (citing Peguesv. Emerson Elec. Co., 913
F.Supp. 976, 982 (N. D. Miss.1996)).

130. The Missssppi Supreme Court discussed a smilar dam of intentiond infliction of emotiond
digressinLee. InLee, Leewashired by the Golden Triangle PDD asaprogramspecidigt in its child care

program. At thetime she was hired, Lee received an employee handbook which contained a disclaimer



that effectively negated any possibility that Leewasnot an at-will employee. Lee was promoted to Child

Care Program Director, but because of poor performance evauations, Lee was later demoted to the

position of Childcare Specidigt. Lee declined the new position, and the Golden Triangle PDD terminated

her employment. Lee filed suit againg Golden Triangle dleging breach of an employment contract and

intentiond inflictionof emotiond distress. The casewas dismissed on summary judgment, and the supreme

court affirmed. Lee, 797 So. 2d at 852 (126). 131.  Reviewing Leg sintentiond inflictionof emotiond
distressdam, the supreme court affirmed, writing, "[r]ecognition of a cause of actionfor intentiond infliction
of emotiond didiress in aworkplace environment has usudly been limited to cases involving a pattern of

deliberate, repeated harassment over a period of time." 1d. at 850 (124) (citing Pegues, 913 F.Supp. at

982). The court opined “[s]ince no contract existed between the parties and Golden Triangl€'s conduct

fdl wdl short of retaliatory discharge, no clam for the intentiond infliction of emotiond distress can lie”

.

132. Thecase sub judiceisandogousto Lee. Theemployment manud given to Starks did not creete
acontract atering his gatus as an a-will employee, and Starks has not shown that histerminationwas* so
outrageous in character and so extreme in degree as to go beyond al possible bounds of decency.”

Diamondhead, 820 So. 2d at 684 (121).

133.  Summary judgment on this issue was proper.

134. THE JUDGMENT OF THE CIRCUIT COURT OF JEFFERSON COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J., BRIDGES, P.J., IRVING, MYERS, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR.
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